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National survey of current arrangements for diversion from custody

in England and Wales

S Blumenthal, S Wessely

Abstract

Objectives—To assess the extent and nature of
psychiatric assessment schemes based at magi-
strates’ courts in England and Wales for the early
diversion of mentally disordered offenders from
custody and to determine the response of the NHS to
new initiatives concerning alternatives to custody for
this group.

Design—Postal survey of the probation service,
petty sessional divisions, mental health provider
units, and district purchasing authorities in England
and Wales.

Subjects—All chief probation officers (n=55),
clerks to the justices (n=284), managers of mental
health provider units (n=190), and purchasers of
mental health services (n=190) in each of the district
health authorities.

Main outcome measures—Number of psychiatric
assessment schemes, practical difficulties in their
operation, extent of regular liaison with health and
social services; current and future intentions to
purchase or provide services for diversion from
custody.

Results—Data were obtained from every magi-
strates’ court. Forty eight psychiatric assessment
schemes were identified with another 34 under
development. Particular problems were lack of
adequate transport arrangements, difficulties with
hospital admissions, and overdependence on key
people. There was little liaison between health,
social services, and members of the criminal justice
system. Twenty five of the 106 purchasers who
responded had a policy dealing with diversion, and
39 had a scheme under development; 56 purchasers
had no current or future plans about diversion. Sixty
nine of the 150 providers who responded reported
that diversion was included in their current or next
business plan.

Conclusion—Schemes to divert mentally dis-
ordered offenders from the criminal justice system
are often hampered by lack of adequate transport
arrangements, difficulties in hospital admissions,
and overdependence on key people.

Introduction

Increasing attention is being paid to the problems of
mentally abnormal offenders and the need to provide
appropriate alternatives to custody, or “diversion.”
There is general dissatisfaction with the current system
in which mentally ill people are often remanded in
custody for medical reports despite widespread recog-
nition of the inappropriateness of these arrangements.

At present once a mentally disordered offender is
remanded in custody there are typically delays between
requesting an assessment, receiving assessment,
and hospital admission.'? Current arrangements for
mentally abnormal offenders were recognised as un-
satisfactory in a recent Home Office circular (66/90)
which stated that “a mentally disordered person should
never be remanded to prison simply to receive medical
treatment or assessment” and concluded that “it is
government policy that, wherever possible, mentally
disordered persons should receive care and treatment
from the health and social services.” The Reed com-
mittee has recently begun to consider methods of
developing and improving psychiatric services for
mentally disordered offenders. One aspect of our
review is an appraisal of present arrangements for the
early diversion of mentally disordered offenders from
the criminal justice system.

The Reed committee identifies a joint responsibility
of the Home Office and the Departments of Health
and Social Services to ensure the early diversion
and improved management of mentally disordered
offenders.’* The aim of diversion is to reduce the role
of the criminal justice system and increase that of the
health service. In response liaison schemes providing a
psychiatric assessment service at magistrates’ courts
have appeared in various parts of the country. These
schemes have not been surveyed systematically and
there is no information about local variations in the
coverage of, and need for, such facilities. There is also
no information on how regional and district health
authorities have responded to the Home Office’s
circular 66/90 and the recommendations of the Reed
committee. It is unclear how the new NHS structures
have affected services for mentally disordered
offenders and what roles purchasers and providers
perceive themselves to fulfil.

We report a comprehensive survey of the extent of
diversion schemes in England and Wales and the way
in which new health service structures have responded
to current directives to improve psychiatric services to
mentally disordered offenders.

Methods

A postal survey was undertaken of chief probation
officers in each of the probation areas (n=55), the
clerks to the justices responsible for each of the petty
sessional divisions (n=284), and the purchasers
(n=190) and providers (n=190) with responsibility for
mental health services in each of the district health
authorities in England and Wales.

The questionnaire to the probation officers and
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TABLE 1—Numbers of diversion
schemes planned and operational

in England and Wales

Regional
health
authority

Operational Planned

East Anglia
Mersey
Northern
North East
Thames
North West
Thames
North
Western
Oxford
South East
Thames
South West
Thames
South
Western
Trent
Wessex
West
Midlands
Yorkshire
Wales
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clerks to the justices requested factual information on
diversion schemes in their area as well as the attitudes
and perceptions of other agencies involved. At present,
most court liaison schemes are run by forensic psychia-
trists. All psychiatrists with a full time forensic post
were surveyed (n=70), and similar information was
obtained.

The questionnaires to the purchasers requested
information on current and future purchasing inten-
tions, the extent to which purchasers were aware of
issues related to services for mentally ill offenders, and
the level of priority afforded to the provision of these
services.

The managers of mental health provider units
were sent a questionnaire covering general policy
issues, including details of current or future strategic,
operational, and business plans for services to mentally
disordered offenders. Information was also sought on
formal contact between the health service and the
criminal justice system, and reasons for absence of
such contact if appropriate.

We defined a diversion scheme as an arrangement
between a magistrates’ court and a psychiatrist where-
by the psychiatrist attends the court regularly (or is on
call and can be available rapidly) to assess defendants
who are suspected of being mentally disordered and
to advise the court on alternatives to custody if
appropriate. This definition includes the use of a panel
scheme whereby a community psychiatric nurse or
approved social worker attends the court regularly and
brings mentally abnormal defendants to the attention
of other mental health professionals working in a
multiagency team that jointly arranges diversion and
management.

Results

We received completed replies from 53 (96%) chief
probation officers, 162 (57%) clerks to the justices, 60
(86%) forensic psychiatrists, and 106 (56%) purchasers
and 150 (79%) providers of mental health services.

We assumed that non-responders among purchasers
were likely to have less interest in or fewer plans con-
cerning mentally abnormal offenders. However, a
random sample of 17 non-responders (20% of all
non-responders) was followed up by telephone and
indicated a similar pattern of answers to responders.
The principal reason given for non-response was the
lack of clearly defined areas of responsibility for
diversion. Many of the purchasers passed the question-
naire on to the provider unit in their district who had
usually already completed a questionnaire.

EXTENT OF SCHEMES

Data were obtained from every magistrates’ court in
England and Wales. A total of 48 psychiatric assess-
ment schemes were identified with a further 31 under
development (table I). An appendix of these schemes is
available from us.

PRACTICAL PROBLEMS

Only 12 (25%) chief probation officers whose areas
had diversion schemes indicated that they had formal
transport arrangements to take mentally ill offenders to
hospital once diverted from custody. In areas without
transport arrangements this was seen as a major
obstacle to the success of the scheme. In areas with
diversion schemes the probation service also reported
difficulties with hospital orders, informal admissions,
and outpatient treatment (see table II). The probation
service reported that arrangements for compulsory
admissions, informal admissions, and outpatient treat-
ment were unsatisfactory in half of those areas that had
schemes, and substantially more so in areas with fewer
resources.
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TABLE 11—Composition of and practical difficulties encountered with
court diversion schemes

No of

schemes

(n=48)
Regular attendance of court by a psychiatrist 14
Regular attendance by a community psychiatric nurse 10
Regular attendance by an approved social worker 7
Dependent on key person 41
At risk of closure should key person leave 22
Adequate transport arrangements 12
Shortage of beds and mental health staff 10
Unsatisfactory arrangements for outpatient treatment 26
Unsatisfactory arrangements for informal admissions 24
Unsatisfactory arrangements for hospital orders 24

A further problem concerned many of the schemes’
overdependence on the efforts of a key person. This
was evident in 46 (85%) areas with liaison schemes.
The probation service indicated that just over half of
them (53%) would not continue if the key person left.
This was corroborated by similar reports from the
clerks to the justices.

Both the probation officers and the clerks to the
justices were encouraged to make further unstructured
comments. Many reported difficulties in the admission
of patients under the provisions of the Mental Health
Act 1983. Many hospitals were reluctant to accept
admissions of mentally abnormal offenders because of
the threat of violence to hospital staff. Problems were
encountered with most operational schemes, mostly
concerning interagency communication and coopera-
tion. In instances when an offender was admitted to
hospital under a part 3 (criminal) order of the act the
hospital often delayed admitting the patient unless
a part 2 (civil) order had been made. The problem
is occasionally overcome only by the psychiatrist
seeking a discontinuance from the Crown Prosecution
Service.'?’

SATISFACTION

As expected, probation officers in areas with diver-
sion schemes in operation were more likely to regard
their arrangements as effective (x=25-84, df=3;
p=0-0001). This was also true of providers of mental
health services (x°=8-36, df=3; p=0-03). Surprisingly,
the degree of cooperation and support from local
psychiatrists when a probation order with psychiatric
conditions had been made did not differ between areas
with schemes in operation and those without (x*=1-16,
df=1;p=0-28).

The lack of diversion schemes in areas without such
arrangements does not reflect lack of need. In four of
the five probation areas without schemes a minimum of
between one and five offenders were dealt with for
whom diversion would be considered appropriate, and
only one had fewer than one offender a month.

LIAISON BETWEEN HEALTH SERVICE AND CRIMINAL
JUSTICE SYSTEM

The probation service had regular contact with the
health service (described as meeting with a consultant
psychiatrist regularly) in 25 of the 53 probation areas
which replied (47%). In 17 areas these were regular
meetings with social services.

The health service reported that most regular liaison
with the criminal justice system was with the police
service (72 (48%) provider units), the probation service
(63 (42%)), and the prison service (48 (32%)). Regular
attendance at court (20 (13%) provider units) and
regular liaison with the Crown Prosecution Service (24
(16%)) was unusual. However, providers were most
likely to be considering regular attendance at court
(50 (33%)). '

Among health authorities that had schemes for
diversion from the criminal justice system few had
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included regular attendance at a police station, court,
or prison as part of any mental health professionals’ job
plan, and it was not under consideration. Regular
meetings between members of the health service and
other agencies participating in diversion were also
sparsely reported.

HEALTH SERVICE POLICY DEALING WITH SERVICES FOR
MENTALLY ABNORMAL OFFENDERS

Of purchasers who responded, 89 (84%) indicated
an awareness of the Home Office’s circular 66/90.
However, only 22 (25%) indicated that they had a
policy dealing specifically with mentally disordered
offenders. Of the remaining 67, 33 (31%) reported that
a policy was likely to be developed in the following 12
months. Thus 34% of all purchasers had no current or
future plans to develop a policy; 53% (56) of purchasers
did not regard the setting up of schemes for diversion
as a priority.

IMPLEMENTATION OF HEALTH SERVICE POLICY FOR
MENTALLY ABNORMAL OFFENDERS

There was consistency between purchasers having a
policy dealing with mentally disordered offenders
and the implementation of policy in the form of a
purchasing plan (x=4-9, df=1; p=0-02). Twenty
seven (25%) purchasers reported a policy dealing
specifically with mentally disordered offenders, and
21 (20%) stated that they had included a service in their
purchasing plans.

With regard to future purchasing intentions, 33 of
the 53 respondents who had not included diversion in
their present purchasing plans indicated that they
expected to include it in the next 12 months. It is, of
course, impossible to say how well those intentions will
be translated into action. What can be said is that 50%
of purchasers do not have any plans to implement
Home Office circular 66/90.

Mental health provider units reported few business
plans dealing with diversion from the criminal justice
system at police stations (19 (15%) units), courts
(19 (15%)), and prisons (16 (11%)).

More encouraging was the extent of future plans for
providing services to mentally ill offenders among
mental health provider units. Eighteen of the 53
purchasers who had not made current provision stated
that they would be doing so in their next business plan.

REGIONAL VARIATIONS

Table III shows the number of mental health
provider units within each region with provision for
diversion from custody in their current or future
business plan.

TABLE 11— Regional variations in numbers of provider units with
diversion of mentally disordered offenders from custody included in
present or future business plan. Values are numbers of district health
authorities

No of districts that have or
will include diversion in
their present or future
business plan

Diversion  Diversion
Regional health authority  included notincluded No response Total

8
10
16
15
13
19

8
15
13
11
12
10
21
16

9
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North East Thames
North West Thames
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South Western
Trent
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Wales

N I N N N e K= RN NIV N}

00 o B N1 U RO S e 00O U W W W
— OV R = 0 UL O = 00N W

REASON GIVEN FOR ABSENCE OF ARRANGEMENTS

There was disagreement between clerks to the
justices and chief probation officers on the reasons for
the absence of diversion schemes in areas without
arrangements. The clerks to the justices were more
likely to cite the lack of appropriate cases for diversion
(123 (76%)). On the other hand, the probation officers
were more likely to list the lack of adequate resources
(34 (64%)) and the lack of sufficient beds to accommo-
date mentally disordered offenders (29 (55%)). Also
mentioned was the lack of cooperation of psychiatrists
(19 (36%)), the lack of interest of mental health staff
(14 (27%)), too few cases for which diversion was
considered appropriate (21 (39%)), and the need for
the probation service to develop a more positive
approach (24 (45%)).

The reasons most frequently cited by the health
service were the lack of adequate resources (66 (44%)),
insufficient beds to accommodate mentally disordered
offenders (57 (38%)), and the perception that there
were too few cases for which diversion is deemed
appropriate (57 (38%)).

Discussion

The overall picture of the extent of court based
psychiatric assessment schemes was constructed from
information supplied by people working within the
criminal justice system and the health service who have
responsibility for mentally disordered offenders. The
survey raised questions on the variation of local
requirements for diversion schemes, the need for
interagency collaboration, and identified common
problems encountered by those operating psychiatric
assessment schemes.

Various different models of psychiatric assessment
schemes for diversion were encountered across
England and Wales. Some are operated on the initia-
tive of an individual psychiatrist who attends court as
part of a research session. In others arrangements for
diversion can be organised as part of local regional or
district services, and the various participating agencies
contribute on the basis of expected contractual pro-
cedure. The multiagency panel scheme has been
adapted in various parts of the country according to the
local demand for a service.

Because of large variations in local need, regular
attendance by psychiatrists is not always indicated. In
many of the rural areas current arrangements, with an
on call psychiatrist, were seen as satisfactory (although
this does not necessarily mean that arrangements are
effective). The geographical diversity of needs and
local circumstances mean that no single scheme or
policy would be appropriate nationwide, but the
current arrangements remain inadequate in many
areas, and of those areas without schemes, most
probation services continue to report large numbers of
offenders who are considered appropriate candidates
for diversion.

Regional variations in the provision of services for
diversion from custody may not simply reflect differ-
ences in the need for such services. Our impression is
that the existence of psychiatric assessment schemes is
often associated more with the availability of local
forensic services (and interested staff) than local need.
The different responses of the clerks to the justices and
the chief probation officers to questions on need
illustrates the difficulty in making an assessment of
local requirements.

The interagency nature of the diversion of mentally
disordered offenders requires that there be appropriate
networks for communication between the different
groups. Regular contact between the health service,
the criminal justice system, and social services is one
indication of the state of cooperation among the
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different agencies and was found in only a minority of
areas. Mental health provider units reported even less
contact. The lack of interagency liaison was usually not
a consequence of few offenders requiring diversion.

Many commented that interagency cooperation is
not straightforward to arrange, even when the agencies
are willing. Each service is divided on a different
geographical basis and boundaries are not coterminous.
Both probation areas, which are divided roughly by
county, and magistrates’ courts, which are organised
on the basis of petty sessional divisions, cut across
health authority boundaries.

The responses, both structured and unstructured,
from the criminal justice system identified several
practical difficulties. These usually concerned liaison
with local psychiatric services, particularly the
common reluctance to accept admissions (especially if
compulsory) and difficulty in arranging transport to
hospital. Many noted that cooperation with hospitals is
impeded by the fear of violence, reluctance to accept
unpopular patients, and, increasingly, a shortage of
hospital based resources. All of these were com-
pounded by the lack of interagency cooperation.

The difficulty concerning arrangements to transport
mentally disordered offenders to hospital highlights
the issue of who takes responsibility for the patient or
offender. In many cases ambulance staff refuse to take
the defendant to hospital because of their security risk,
the police refusing because transport to hospital is the
responsibility of the health service. One psychiatrist
arranged taxis to convey mentally disordered offenders
to hospital. Court liaison schemes frequently com-
mented that duty psychiatrists spend a great deal of
time finding a hospital bed and arranging transport.
Comparatively little time was spent in assessments.

The survey also raised doubts about the future of
many schemes. We report that the assessment arrange-
ments currently in operation are often the result of the
efforts of a key person. The continuation of many
of these schemes is dependent on the response of
purchasers and providers of mental health services in
the NHS. The provision of services to mentally dis-
ordered offenders is intended to follow negotiation
between the commissioning agents and the providers
of mental health services in health districts. However,
the results of the survey of commissioners suggests that
their general level of awareness of their role as
purchasers of mental health services for offenders is
not satisfactory.

As well as the figures themselves, we encountered
other indications that not all purchasers are equally
aware of their role in the planning and provision of
services for mentally abnormal offenders. Twenty one
per cent of the questionnaires were passed on to the
provider units to be completed. In one case the
researcher was telephoned by a purchaser who stated
clearly that diversion was of no relevance to his
authority and refused to complete the questionnaire.
The response rate among this group was well below
average, even though non-respondents were posted
reminders and some were telephoned.

Most provision by the health service of diversion
from the criminal justice system is still arranged
informally. Having a policy dealing specifically with
mentally disordered offenders and implementing it
remain the exception rather than the rule. However,
among both purchasers and providers of mental health
services there were indications that improving arrange-
ments for diversion is a service priority, but that these
plans are perceived as dependent on the increased
provision of resources. Even when a need for diversion
schemes was recognised, regular and formal contact

28 NOVEMBER 1992

with the criminal justice system was often seen as
impractical because of resource implications.

Mentally disordered offenders require facilities for
treatment and care once they have been diverted from
custody. The problem of the “revolving door,” where
follow up treatment and care facilities are insufficient
and mentally ill individuals shift between penal system,
hospital, and the streets, is well known.® Many of the
schemes currently operating have adequate provisions
for psychiatric assessment but inadequate arrange-
ments for follow up treatment and care of the offender
once diverted from custody. Of particular note are the
inner city schemes in London, where the shortage of
beds is a major problem.” A further gap is the provision
of medium secure beds presently provided by regional
secure units."

Diversion schemes mean increases in admissions
and greater demand on already limited resources.
Resistance to the setting up of psychiatric assessment
schemes reflects concern not only for the cost of the
scheme itself but also for the costs of treating and
housing mentally ill offenders.

Conclusions

Providers have considerable awareness of the need to
develop services for mentally disordered offenders,
although these are more often in the planning than the
implementation stage. There are, however, more gaps
in purchaser awareness of their role regarding services
for abnormal offenders.

When diversion is necessary, the commonest
obstacle cited by the NHS is lack of resources.
However, as the probation service frequently cites lack
of interest by the mental health services as a barrier to
further developments, it remains to be seen whether
lack of resources or interest is the real obstacle to the
future development of services.

Although there are gaps in liaison between the health
service and the criminal justice system, the current
focus on services for mentally abnormal offenders has
created considerable interest and good will, and even
during the course of the survey we noted positive
changes in attitude. What remains to be seen is
how interest is translated into activity. Currently the
response remains fragmented and occasionally fragile.
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